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On June 26, Chief Justice Roberts
once again demonstrated the wis-
dom of the nation’s founders, join-
ing with separate groups of four
Justices to fulfill Benjamin Frank-
lin’s oft-quoted aphorism: “[N]oth-
ing can be said to be certain, except
death and taxes.” The Court ma-
jorities ruled that although sitting
at home doing nothing may be bad
for your health, it’s not commerce
and Congress can’t regulate your in-
activity.” Congress can tax it, how-
ever; so the Patient Protection and
Affordable Care Act of 2010 (the
“ACA”) is constitutional.ii Much
has been written and said about the
survival of the individual mandate,

but too little attention has been de-
voted to the other significant part of
the decision—striking the ACA’s
mandatory expansion of Medic-
aid—and how the Court’ s analysis
of Congress’s powers to tax, spend
and to regulate commerce will af-
fect Congress’s options in further
reform efforts.

Medicaid Expansion

In declining to uphold the mandato-
ry expansion of eligibility for Med-
icaid, the Court articulated a limita-
tion on Congress’s ability to attach
conditions to new grants that ex-
pand existing programs. More inter-
estingly, Congress’s ability to attach
conditions to its provision of federal
funds to states may be limited by
how much the states have come to
rely on those funds.” For example,
one could read the Chief Justice’s
opinion as imposing a limitation on
losses for noncompliance with new
requirements at 10% of a state’s
budget.” This has the paradoxical
result that the more the state needs
the money, the less control the fed-
eral government subsequently can
exert over the state’s spending poli-
cies.

The Court made clear that states
must be able to decline expansion
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of their programs without the threat
of losing funding for their existing
programs. By effectively treating
the expansion as a new program,
the Court’s opinion will affect fu-
ture reform efforts. It creates uncer-
tainty about Congress’s authority to
impose new conditions on histori-
cal spending when those conditions
might require the receiving state to
change its policies. While some un-
doubtedly hope this uncertainty will
move Congress to adopt a block
grant approach, the ruling readily
could lead to more national pro-
grams.

Many observers anticipate that all
states will accept the expansion,
but some governors already have
expressed opposition.* If states do
opt out of Medicaid, questions of
significant importance to provid-
ers may arise. For example, could a
state that expands its own Medicaid
program include a minimum resi-
dency requirement for eligibility to
avoid having to accept increases in
its rolls due to in-migration of resi-
dents from states that have declined
the expansion?*i

This question is not purely aca-
demic. Without in-migration, Wash-
ington State’s Medicaid expansion
is expected to result in the addi-



tion of 330,000 more beneficiaries,
100,000 more inpatient bed days
and increase total healthcare spend-
ing by $840 Million."i Although
Washington State has pursued early
implementation of the expansion,
which is supported by both guber-
natorial candidates, providers must
remain vigilant about implementa-
tion for these and other reasons. For
example, the state plan is scheduled
to be amended in 2013 with regard
to the “newly eligible group.”™

Implications of Congressional
Powers Analysis

By authorizing Congress to tax
individuals’ choice to obtain cov-
erage, while limiting Congress’s
authority to influence state policy
through federal spending and to act
independently to regulate behav-
ior under the commerce clause, the
decision substantially limits Con-
gress’s options for future reform.
As Justice Ginsberg’s dissent notes,
the Court’s opinion may have the
effect of precluding Congress from
preserving a role for private payors
in subsequent reform legislation en-
acted under the commerce clause.*

The Chief Justice’s analogy of
health insurance to broccoli or cars
and his statement that “regulation of
the uninsured as a class is, in fact,
particularly divorced from any link
to existing commercial activity”
ring false.X As a society, we build
healthcare infrastructure, price ser-
vices and allow individuals to take
all manner of risks partly on the as-
sumptions that providers will care

for them when they get injured. All
of this is activity and most of it is
directly or indirectly commercial.
None of this means that the Com-
merce Clause authorizes Congress
to require individuals to purchase
insurance, but a more nuanced dis-
cussion of these issues would have
provided Congress with meaningful
guidance in trying to preserve a role
for private payers and state govern-
ments. Ironically, the limitations on
Congress’s powers under the Com-
merce and Spending clauses from
the Court’s decision combined with
the broad construction of the taxing
power could steer Congress toward
something closer to a single-payer
approach in future stages of health
reform. While that result may ap-
peal to some, there is good reason to
question whether it would be good
for the country.
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In a letter to Jean-Baptiste Leroy dated No-
vember 13, 1789, following ratification of
the U.S. Constitution, Franklin wrote “Our
new Constitution is now established, and has
an appearance that promises permanency;
but in this world nothing can be said to be
certain, except death and taxes.”
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